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Comments
The AIDS Challenge Continues: Should
Pennsylvania's Criminal Law Take On the
Challenge?
I.

INTRODUCTION

It has now been ten years since AIDS was first discovered. In some ways,
ten years is a very long time, while in other ways it is just a passing moment
in history. These past ten years have been a remarkable time, filled with
much despair and agony at the loss of thousands of individuals to a new and
horrible disease, yet infused with a sense of hope and wonder as medicine
has pushed back the frontiers of science with awe-inspiring speed. It has, to
paraphrase another, been the best of times and the worst of times.'

Unknown in 1980, the AIDS virus continues to pose a catastrophic challenge to the medical, social and legal arenas of societies throughout the nation and across the globe. At present, it is
believed that eight to ten million people are infected with the
AIDS virus worldwide.' It is projected that out of those individuals
currently infected with the virus, there will be at least one million
adults who develop the AIDS disease by the end of 1991.1 By the
end of this decade, it is estimated that there will be five to six
million cumulative AIDS cases, in comparison to the one million
4
during the 1980s.
Similarly, the Centers for Disease Control (hereinafter "CDC")
calculate that in this country alone, approximately one million
people are infected with the AIDS virus-nearly one in every one
1. Robert M. Jarvis, et al, AIDS Law In A Nutshell xix (West, 1991) (hereinafter
"AIDS Law").
2. Linda Cavton and Carol O'Connell, eds, CDC: HIV/AIDS Prevention 1 (Feb
1991) (Special Report on Evaluation) (hereinafter "AIDS Prevention"). These statistics are
compiled by the World Health Organization (WHO). Current and future trends indicate
that the second decade of this epidemic will be far worse than the first. AIDS Prevention at
1 (cited within this note).
3. Id.
4. Id at 1-2.
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hundred adult males and one in every six hundred adult females
are currently infected across the United States.5 By the end of
1990, sixty-two percent of those previously diagnosed with AIDS
were reported as having died from the disease. Almost a third of
those deaths occurred in the year of 1990 alone.' Future mortality
projections do not offer much hope of a trend reversal. During the
period from 1991 to 1993, the national death toll from AIDS is expected to be between 165,000 to 215,000 individuals."
Increasingly, the AIDS epidemic is affecting all realms of society.
Particularly, in Pennsylvania, the AIDS disease has been documented across the Commonwealth with 4,900 adult AIDS cases
having been reported as of June 1991, for every 100,000 people in
the state." Although the majority of AIDS cases in Pennsylvania
have been reported in its two largest cities, more and more cases
are now developing in the state's rural Areas. 10
As a result of the dramatic spiral effect and brutal magnitude of
this health catastrophe, all logical efforts must be made in an attempt to curtail the spread of the AIDS virus. Any unturned stone
in the quest to diminish the reach of the virus may result in the
loss of human life. Thus, it is imperative that the criminal justice
system be used in conjunction with education and counseling in
order to stem the unbridled transmission of this fatal virus. In this
context, this comment explores the medical considerations of AIDS
and the AIDS virus. The remainder of the text addresses the role
that Pennsylvania's criminal law might play in encouraging the
necessary behavioral change. In confronting this concern, this article first analyzes the traditional criminal offenses currently in existence under the state's criminal code. Next, in light of the exposed
inadequacies of these traditional statutes for purposes of prosecuting the knowing and reckless transmission of the AIDS virus, this
comment ventures to propose that Pennsylvania adopt specific
5. Id at 2.
6. Id at 3.
7. Id.
8. Id at 2.
9. Linda Cayton and Carol O'Connell, eds, CDC: HIV/AIDS Weekly Surveillance
Report 5 (July 1991) (hereinafter "Surveillance Report").
10. Bruce E. Cooper, et al, AIDS: A Medical-Legal Handbook at 5 (Pa Bar Association & Pa Medical Society, 1991) (hereinafter "AIDS Handbook"). As of June 1991, for
every -100,000 people, there were 3,719 reported adult cases of AIDS in Philadelphia. In
Pittsburgh, there were 592 such cases reported per every 100,000 individuals. Surveillance
Report at 7 (cited in note 9). At least 50% of the state's reported AIDS cases have occurred
outside of Philadelphia. AIDS Handbook at 5 (cited within this note).
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criminal legislation drafted in response to such deficiencies. Finally, this comment encourages recognizing the criminal law as one
weapon in the state's arsenal to combat the spread of AIDS
through behavioral modification.
II.
A.

MEDICAL HISTORY

What is AIDS?

AIDS is an "acquired" disease of the immune system that results in a loss of the body's ability to ward off certain infections
and/or cancers."' 2 This suppression of the immune system is
caused by the death of certain white blood cells called CD4 + lymphocytes.' 3 These cells normally perform an essential function in
the human immune system by producing antibodies which attack
foreign agents in the body. 14 It has been determined that infection
by a virus called human immunodeficiency virus (hereinafter6
"HIV")' 5 is the cause of the death of these white blood cells.'
Once in the system, HIV attaches to the target white blood cell,
enters the cellular membrane, and transfers its genetic material
into the host blood cell.' 7 The result is an altered genetic code in
the host white blood cell which impedes the cell's normal growth
11. In AIDS cases, the patients usually have previously healthy immune systems that
develop extreme impairments. Thus, the immune deficiency is "acquired" due to exposure
to a virus rather than the patient being born with it (congenital). Gene Schultz, AIDS: Public Health and the Criminal Law, VII SLU L Rev 65 (1988). An exception to this characterization is the child AIDS victim who contracts it from its mother in utero.
12. AIDS Handbook at 1 (cited in note 10). It is important to note that people who
are diagnosed with AIDS do not die of AIDS itself. Rather, they die from one or more of the
infections that afflict individuals with AIDS because their immune systems have been rendered ineffective in fighting disease and infection. AIDS Law at 6 (cited in note 1).
13. AIDS Handbook at 1 (cited in note 10).
14. M. E. Lally-Green, Is AIDS a Handicap under the Rehabilitation Act of 1973
After School Bd. v Arline and the Civil Rights RestorationAct of 1987., 19 U Toledo L Rev
603, 606 (1988) (citations omitted).
15. HIV has been found in blood, semen, vaginal fluids, breast milk, saliva, tears,
urine, cerebrospinal fluid, and the brain. However, transmission has only been documented
through exchanges of blood, semen, vaginal fluids, and breast milk. One reason for this result is that the other fluids contain very low amounts of the virus. AIDS Handbook at 1
(cited in note 10).
The HIV virus is also often referred to as HTLV-III/LAV. This alternate name for the
virus is the result of two independent discoveries. In 1984, an American research team at the
National Institute of Health isolated the Human T-Lymphotropic Virus, variant III
(HTLV-III), as the suspected AIDS virus. Previously, a French research group had isolated
another virus (LAV) as the suspected origin of AIDS. Comment, AIDS: A Legal Epidemic?,
17 Akron L Rev 717, 724 n 87 (1984).
16. AIDS Handbook at 1 (cited in note 10).
17. Id. See also Comment, 17 Akron L Rev at 723 (cited in note 15).
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and replication process.18 This process is repeated until the HIV
ultimately destroys the immune system, allowing foreign agents to
freely damage the organs of the body.'
AIDS is a relatively new20 and always fatal disease.2 There is a
broad range of AIDS patients, including those infected with HIV,2 2
18. Lally-Green, 19 U Toledo L Rev at 606 (citations omitted) (cited in note 14).
19. Id. Interestingly, it has been discovered that:
HIV is quickly and completely destroyed by anything that disrupts the virus fatty
envelope. Such agents include soaps, detergents, alcohol and a 1:10 dilution of household bleach. Normal laundering and dishwashing procedures as well as dry cleaning
destroy the virus. The potency of the virus is decreased dramatically by air drying.
AIDS Handbook at 2 (cited in note 10).
20. Although there exists competent evidence that AIDS has been around since at
least 1959,' the disease was not recognized as a unique condition until June 5, 1981. AIDS
Law at 5 (cited in note 1). On this date, the United States Centers for Disease Control
(hereinafter "CDC") first reported five cases of an unnamed condition that caused a collapse
of the immune system. As more cases arose, doctors and health authorities soon determined
that these patients shared a number of common factors: they were young, sexually active
gay men; they lived in New York City or San Francisco; and they had suppressed immune
systems that were susceptible to infections such as Kaposi's Sarcoma (a rare skin cancer
that results in violet colored lesions on the skin or blood vessels) and Pneumocystis Carinii
Pneumonia (a serious lung ailment that causes, among other symptoms, respiratory
problems, fever, and weight loss). Pneumocystis Pneumonia-Los Angeles, 30 Centers For
Disease Control, Morbidity & Mortality Weekly Report 250, 251 (June 5, 1981) (hereinafter
"MMWR"); and Kaposi's Sarcoma and Pneumocystis Pneumonia Among Homosexual
Men-New York City and California, 30 MMWR 305 (July 3, 1981).
21. No one diagnosed with AIDS has ever been cured of the disease. However, in a
relatively short period of time, medical science has had substantial success in diagnosing
AIDS and a somewhat marked success in treating the symptoms of AIDS. Azidothymidine
(hereinafter "AZT") is currently used to treat AIDS and is the only drug licensed for sale in
the United States that has success in treating the symptoms of the disease and in prolonging life. AZT can reduce HIV levels and delay the development of AIDS by stopping the
virus' replication. However, the drug cannot destroy the already existing virus and there are
often serious side effects from such therapy. Pennsylvania Medical Society, AIDS: Information for Physicians 22 (Dec 1, 1987) (hereinafter "Information for Physicians"); AIDS
Handbook at 6 (cited in note 10). No immediate cure appears to be on the horizon.
In addition, the development of a vaccine is not foreseeable in the near future, especially
since this task is complicated by the ability of the virus to mutate into varying forms. Thus,
a vaccine could be effective against some forms of the virus and yet still be ineffective
against other forms. Even if a vaccine is discovered, it is important to recognize that it
would probably be ineffective as to those who have already contracted the virus. Thus, people with HIV are unlikely to benefit from such a discovery. Krim, "AIDS: The Challenge to
Science and Medicine," AIDS: The Emerging Ethical Dilemmas, Hastings Center Rep, 2-5
(Aug 1985) (Supplement).
22. This is the asymptomatic stage of the disease. An individual in this stage has
been exposed to the virus, but manifests no visible physical signs of illness or disease. Symptoms may not surface until after an incubation period. The incubation period is the time
between HIV infection and the outbreak of symptoms. NIH Conference-The Acquired Immunodeficiency Syndrome: An Update, 102 Annals of Internal Medicine 800, 801 (June
1985) (hereinafter "NIH Conference").
It has been suggested that carriers of the HIV virus who have not developed symptoms of
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those infected with HIV and exhibiting AIDS related symptoms, 23

and those with "full-blown" AIDS.2 4 After infection, an individual
will not immediately show signs of the virus.2 During this asymptomatic period, 26 many individuals will suffer a brief, 27 initial reac-

tion to HIV. Minor and generalized symptoms usually constitute
this original reaction such that it will almost never be recognized
as the beginning of HIV infection.28 In fact, these "insignificant"

symptoms are often attributed to the common cold, flu, or
fatigue.2 9
As individuals progress from the asymptomatic stage of HIV infection to full-blown AIDS, one or more symptoms begin to appear
indicative of a failing immune system. 30 Eventually, a number of
AIDS are of more importance for purposes of controlling transmission of the disease than
persons with AIDS because: (1) people who are infected and yet have not developed AIDS
are fifty to one hundred times as numerous than those with AIDS; (2) their blood tends to
contain greater concentrations of the virus; and (3) being asymptomatic, they are less likely
to be aware of their infections and thus pose a greater danger of unknowing transmission of
the virus to others. David Robinson, Jr., AIDS and the Criminal Law: Traditional Approaches and a New Statutory Proposal,14 Hofstra L Rev 91, 92-93 (1985).
23. Although these victims are not in the terminal phase of the virus infection, they
manifest symptoms indicative of the AIDS syndrome. This phase is often referred to as
AIDS-related complex or ARC. These victims are not recognized by the CDC as having
AIDS. Only patients in the final stages of the disease are reported as such. NIH Conference
at 803 (cited in note 22). See generally Revision of the CDC Surveillance Case Definition
for Acquired Immunodeficiency Syndrome, 36 MMWR No 15 (Aug 15, 1987) (hereinafter
"Revision of CDC Definition").
24. Full-blown AIDS occurs when the virus actively assaults the body's immune system and suppresses it, allowing certain deadly infections to take advantage of the body's
defenseless state. This phase of AIDS is terminal and is the only stage of the disease recognized by the CDC as AIDS. NIH Conference at 802 (cited in note 22). The most common
infections and complications that develop among AIDS victims in this final stage are pulmonary diseases that normally do not occur in young, otherwise healthy individuals. Such pulmonary diseases include Kaposi's Sarcoma and Pneumocystis Carinii Pneumonia. Information for Physicians at 20 (cited in note 21). See also note 20.
25. Note, The Real Fatal Attraction: Civil and Criminal Liability for the Sexual
Transmission of AIDS, 37 Drake L Rev 657, 659 (1987/1988), citing Public Health Serv., US
Dept. of Health & Human Servs., AIDS: A Public Health Challenge, I-1, 1-2 (1987).
26. This asymptomatic phase may last for many years. During this time, however, the
virus continues to multiply in the body. AIDS Handbook at 5 (cited in note 10). Also see
note 22.
27. The illness lasts a short time and then goes away much like normal, everyday
illnesses. AIDS Handbook at 5 (cited in note 10). Usually, the individual does not suspect
HIV infection, let alone AIDS, at this point in time. AIDS Law at 14 (cited in note 1).
28. AIDS Law at 14 (cited in note 1).
29. Id at 14-15.
30. Id at 15. This is the symptomatic phase, which may last for several years. AIDS
Handbook at 5 (cited in note 10). Note that individuals with HIV will not necessarily experience the same symptoms. In addition, it should be emphasized that unless the symptoms
are serious and long-term in nature, they should not be regarded as indicative of AIDS. In
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these well-recognized indicators emerge as the individual moves
into the final stage of the disease."1 The classic manifestations of
AIDS include: swollen lymph nodes, profound fatigue, sharp
weight loss, profuse sweating, chronic diarrhea, prolonged fever,
shortness of breath, persistent skin irritations and lesions, and loss
of respiratory and digestive functions.3 2 Additionally, opportunistic
diseases and cancers attack the AIDS victim's depressed immune
system and eventually cause death. 33
B. How does AIDS spread?
HIV is transmitted in a small number of very specific ways. Basically, an exchange of certain bodily fluids is necessary for the virus to be contracted.3 4 Thus, the virus may be spread through sexual intercourse;3 5 the sharing of unsterilized syringes used in
intravenous (hereinafter "IV") drug injections due to the exchange
.of infected blood on the needles; receipt of donations of blood, semen, breast milk, organs, and other human tissue; and child birth
or breast feeding of a newborn.3 6
fact, to be indicative of AIDS, the symptoms must not be explainable by any other means.
AIDS Law at 15 (cited in note 1).
One notable symptom that may appear in the early stages of the onset of the AIDS disease is dementia. AIDS dementia is the result of the ability of HIV to destroy the brain,
apart from the immune system. Problems associated with AIDS dementia include short
term memory loss, mental confusion, and personality disintegration. G. Antonio, The AIDS
Cover-Up 245 n 13 (Ignatius, 2d ed 1987).
31. AIDS Law at 15 (cited in note 1).
32. Information for Physicians at 8 (cited in note 21).
33. AIDS Handbook at 5-6 (cited in note 10).
34. Id at 4. Recall that although the presence of the virus has been found in various
body fluids, transmission occurs only through the exchange of blood, semen, vaginal fluids,
and breast milk. See note 15.
35. AIDS Law at 7 (cited in note 1). Transmission occurs with the exchange of blood,
semen, and vaginal secretions during intercourse. Anal intercourse presents the highest risk
of sexual transmission of HIV due to the possibility that tiny tears in the lining of the
rectum will result from the strain of intercourse and allow blood or semen from the other
individual to enter the system of the receptive partner. Similarly, vaginal intercourse is also
a risky activity for transmission of HIV. Id.
36. Id. Obviously, in order for AIDS to be spread, one of the parties to these enumerated activities must be infected with the virus. After an individual is exposed to HIV, the
individual may or may not become infected with the virus. Why some people will catch the
virus in some situations while other will not is unclear. However, note that casual contact
does not transmit HIV. Consequently, if an AIDS-infected individual shakes hands with,
hugs, kisses, or shares eating utensils with an uninfected individual, the virus cannot be
transmitted. Moreover, medical evidence indicates that AIDS cannot be contracted through
"airborne transmission" (by being in the same room with someone who is HIV infected) or
by insects. See generally Dr. R. Madhok, Lack of HIV Transmission by Casual Contact, 112
Lancet 823, 863 (Oct 11, 1986).
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What is "AIDS testing"?

It can be determined whether a person is infected with the AIDS
virus by the performance of two blood tests. 37 Although these
blood tests are often referred to as "AIDS tests," they do not really
test for the presence of the AIDS disease or AIDS virus.3 8 Instead,
the tests detect serum antibodies that are developed by the body's
immune system to defend against the protein components of HIV
infection. 9 The presence of HIV antibodies indicates whether an
individual has been exposed to the virus.4 0
Standard procedure for an AIDS test mandates that the patient's blood sample be labelled and sent to a laboratory for a preliminary screening test.4 ' ELISA, an acronym for Enzyme-Linked
Immunosorbent Assay, is the most commonly used preliminary
screening test.4 2 However, as a result of the high sensitivity of the
ELISA screening test, many blood samples are indicated as HIVpositive or indeterminate when in fact they are not seropositive. 43
37. Paul Lansing, The AIDS Dementia Complex: A New Theory of Employer Liability, 33 SLU L Rev 823, 851 (1989). There are actually three types of tests used to detect
AIDS: the Enzyme-Linked Immunosorbent Assay (hereinafter "ELISA"), the Radioimmunoprecipitation Assay (hereinafter "RIPA"), and the Western Blot Technique. However,
RIPA is not commonly used and essentially duplicates the functions of the ELISA test.
Lansing, 33 SLU L Rev at 851-52 (cited within this note).
38. Id at 852-53. Currently, there is no test which can identify the HIV virus. The
blood tests merely indicate whether an individual has been exposed to HIV. William F.
Banta, AIDS in the Workplace: Legal Questions and Practical Answers 98 (Lexington
Books, 1988) (hereinafter "AIDS in the Workplace"). See also Virgin Islands v Roberts, 756
F Supp 898, 899 (D VI 1991), citing CDC Update: Serological Testing for Antibody to
Human Immunodeficiency Virus, 36 MMWR 833 (1988).
39. Banta, AIDS in the Workplace at 98 (cited in note 38); Roberts, 756 F Supp at
899, citing CDC Update: Serological Testing for Antibody to Human Immunodeficiehcy
Virus, 36 MMWR 833 (cited in note 38).
40. Banta, AIDS in the Workplace at 98 (cited in note 38).
41. AIDS Law at 17 (cited in note 1).
42. Lansing, 33 SLU L Rev at 851 (cited in note 37). ELISA was originally designed
to screen blood donors and not to test for the presence of AIDS or the HIV virus. Id. See
also Department of Health and Human Services, 50 Fed Reg 9909 (1985). Thus, there is a
possibility of unreliable results with ELISA. Because ELISA is highly sensitive, there is an
inaccuracy rate of ten to fifteen percent. Lansing, 33 SLU L Rev at 852 (citations omitted)
(cited in note 37). Consequently, if the ELISA test results are positive, the patient's blood
sample is subjected to a second confirmatory test called the Western Blot. Id. See also
Banta, AIDS in the Workplace at 98 (cited in note 38).
With ELISA, the test procedure is as follows:
[A] blood sample is applied to cultured HIV protein material and a reagent is administered. Changes in the reagent's color, measured by a spectrophometer, indicate the
level of HIV antibodies. If the ELISA yields a positive result, another ELISA is performed. The Western blot test is commonly used to confirm a double-positive ELISA.
Roberts, 756 F Supp at, 899-900 (citations omitted).
43. Lansing, 33 SLU L Rev at 852 (cited in note 37) (citations omitted). Seropositive
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Thus, the Western Blot test is a much more accurate medium for
determining HIV antibody status.4 4 Although the Western Blot is
more reliable than ELISA, it is much too expensive to use as a
preliminary screening device on a routine basis. 45 Therefore, the
Western Blot is universally used only to confirm or to give a "second opinion" on seropositive and indeterminate results produced
by the ELISA test.46 Lastly, the test results are recorded and returned to the source that presented the blood sample for
47
evaluation.
The significance of a positive test result can be ambiguous. Generally, testing seropositive can mean one of four things. 48 To begin
with, it could demonstrate that the individual has been exposed to
the AIDS virus and has successfully repelled it.49 Second, a seropositive test result could demonstrate that the individual is infected with the virus and that the antibodies are presently attempting to repel it.50 Third, the person who tests seropositive
test results indicate the presence of antibodies to the HIV virus in an individual's blood
sample. Since there exists a ten to fifteen percent propensity for false positive results to be
reported when using ELISA, many ELISA positives are retested. If the results still test
positive, the results are confirmed with the Western Blot test. Id. See also Public Health
Service Guidelines for Counseling and Antibody Testing to Prevent HIV Infection and
AIDS, 36 MMWR No 31 (Aug 14, 1987) (hereinafter "PHS Guidelines"), and Serological
Testing for HIV Infection, 36 MMWR 13S (Aug 18, 1987).
44. Banta, AIDS in the Workplace at 98 (cited in note 38). When administered and
interpreted properly, the Western Blot produces very few false positive results. In fact it has
a 99% accuracy rate. AIDS Law at 18 (cited in note 1).
In this test, the following process is utilized:
Component HIV proteins are transferred onto nitrocellulose paper. The subject blood
sample is added. Antibody that bonds with the individual viral proteins "is sandwiched by an antibody probe that is radioactive, or more recently, bound to an enzyme. The resulting complexes are detected by exposing the paper to X-ray film, and
'hotspots' on the film indicate the presence of antibody; alternatively, the enzyme's
substrate is added, causing a color reaction in the presence of the complex.
Roberts, 756 F Supp at 900 (citations omitted).
45. AIDS Law at 18 (cited in note 1).
46. Banta, AIDS in the Workplace at 98-99 (cited in note 38).
47. AIDS Law at 17 (cited in note 1).
48. Lansing, 33 SLU L Rev at 852 (cited in note 37) (citations omitted).
49. Id (citations omitted). The positive test result in this, case is caused by the fact
that the antibodies are still in the individual's bloodstream. Id. Note that the presence of
antibodies does not necessarily indicate that the person will develop AIDS or even that the
individual's body continues to house the virus. In fact, it appears that persons with high
levels of the HIV antibody are less likely to develop the disease. The antibody levels decline
as the disease progressively depresses the immune system. B. Frank Polk, et al, Predictors
of the Acquired Immunodeficiency Syndrome Developing in a Cohort of Seropositive Homosexual Men, 316 New Eng J of Med 61, 65 (1986).
50. Lansing, 33 SLU L Rev at 852 (cited in note 37) (citations omitted). Here, it is
difficult to determine whether the individual will develop any HIV-related symptoms. How-
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could actually have AIDS.51 Finally, the positive test result could
be incorrect. 2
Importantly, it should be noted that there is an additional possibility that the test result could be false negative.5 3 Since the
ELISA and Western Blot tests probe for the presence of antibodies
to the virus and not the HIV virus itself, there is the likelihood
that an individual who is indeed infected with the virus may not
test positive for the presence of the viral antibodies. 4 Medical evifalse negative reports occur because there is a
dence indicates that
"window period" 55 between the time one becomes infected with
HIV and the time when the body's immune system has had an adequate opportunity to react to infection and develop enough antibodies to provoke a positive test result.5 6 As a result, if individuals are tested within this window period, the presence of HIV
antibodies will not be detected despite the fact that the individual
is infected with the virus.57
D.

Who are the groups at risk of contracting AIDS?

Today, the profile of individuals at risk for contracting AIDS has
changed dramatically from the early days of the outbreak. When
ever, even if the individual does not develop such symptoms, he could remain infectious as
an HIV-carrier. Id (citations omitted).
51. Id. The individual could be in the developmental phase of the disease or in the
full-blown, final stage of AIDS. Id (citations omitted).
52. Id (citations omitted).
53. AIDS Law at 18 (cited in note 1).
54. Id.
55. Generally, the exact length of this window period is not known. According to one
source, the window period occurs for six to twelve weeks after infection. PHS Guidelines at
31 (cited in note 43). Another source indicates that the window period is suspected to be
from six weeks to six months in duration. AIDS Law at 18 (cited in note 1). A third opinion
concludes that infection may be undetected for six to twelve weeks before the immune system begins to manufacture antibodies. Banta, AIDS in the Workplace at 98 (cited in note
38). One thing these sources all agree on is that there is a "lag time" between infection and
the body's development of antibodies.
56. AIDS Law at 18 (cited in note 1).
57. Banta, AIDS in the Workplace at 98 (cited in note 38). This phenomena explains
why the blood supply in this country is still not one hundred percent safe from HIV contamination despite the use of screening methods. It also explains in part the rapid transmission of the disease because AIDS is primarily transmitted by the asymptomatic infected
individuals who look and feel healthy, and who probably do not know that they are HIV
infected-especially if they just took AIDS tests reporting false negative results. AIDS Handbook at 6 (cited in note 10). It is estimated that this group-those that are not aware that
they are infected-is comprised of one to one-and-a-half million people. PHS Guidelines at
31 (cited in note 43).
58. AIDS Law at 9 (cited in note 1).
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first recognized, AIDS was thought to be confined solely to the homosexual male population since the first cases reported appeared
to strike this community exclusively.59 Eventually other groups
were identified with the disease: people of Haitian origin and intravenous drug users.6 0 Given that the incurable and deadly AIDS
disease was transmitted by activities generally treated as taboo in
many segments of the population - namely engaging in sex and
drug use - the people who suffered from AIDS were loathed,
feared, and subject to discrimination. 1
As time passed, other groups were afflicted with the disease:
hemophiliacs, blood transfusion recipients, newborns, bisexual
men, male and female prostitutes, as well as other individuals.6 2 At
the present time, the groups with the highest risk of HIV infection
are homosexual/bisexual men who contract the disease from sexual
activities, and intravenous drug users who get the disease by sharing needles. 3 Since most of the cases have occurred in twenty to
forty-nine year old males, it is speculated that the person most
likely at this time to contract the HIV virus or the AIDS disease is
a middle-aged male of any racial or ethnic origin - especially if he
engages in "high risk" activities. 4
III.

AIDS AND THE CRIMINAL LAW

At a legal level, AIDS provides a significant challenge to the
criminal justice system. Most health care professionals and authorities contend that education and counseling are the most productive means to curtail the transmission of HIV.65 Indeed, evidence
exists signifying that knowledge about HIV infection and transmis59. Id at 8.
60. Id.
61. Id.
62. AIDS Handbook at 3 (cited in note 10).
63. Id. Currently, these two groups comprise fifty-nine percent and twenty-two percent of those adults known to be infected with the virus and/or disease. It is further reported that seven percent of adult cases occurred in homosexual/bisexual intravenous drug
users. Heterosexual transmission between the sexes has also been demonstrated and constitutes five percent of the adult cases. Blood transfusion recipients account for two percent,
while hemophiliacs make up one percent of the adult population afflicted with the virus
and/or AIDS. The last category constitutes four percent of the adult cases and is the
"Other" category. This category includes individuals still under investigation, lost to followup, and a proportion of cases that cannot be explained. Of these unexplained cases, a high
proportion are males who tend to evidence other sexually transmitted diseases. Id.
64. Id at 2.
65. Id at 6-7; AIDS Law at 183 (cited in note 1).
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sion is prevalent throughout society as a result of such efforts. 6
However, further evidence exists demonstrating that behavior
modification has not occurred to the same degree. 7 Consequently,
there is concern that certain individuals, knowing that they are
seropositive, may disregard the risk they pose to others and intentionally engage in behavior that threatens others with infection of
HIV.6 8 Accordingly, it has been recommended that when these
same individuals endanger the well-being of others by deliberate or
reckless behavior, criminal prosecution should be available.69 The
following sections contemplate the potential criminal liability of
those individuals under Pennsylvania law.
A.

Traditional Criminal Offenses Under Pennsylvania Law
1.

Murder

The Crimes Code of Pennsylvania defines first degree murder as
an "intentional killing"-a willful, deliberate, and premeditated
killing.70 Thus, in a murder case, in order to convict an individual
for causing the death of another as a result of infecting that person
with HIV, the state must prove that the individual charged (1)
knew that he or she was HIV-infected, (2) engaged in conduct capable of transmitting HIV, and (3) intended to cause the death of
the other person, or knew his or her conduct would cause the death
of the other person. 7 '
66. AIDS Handbook at 7 (cited in note 10).
67. Id.
68. AIDS Law at 183 (cited in note 1).
69. Id. See generally Robinson, Jr., 14 Hofstra L Rev 91 (cited in note 22).
70. 18 Pa Cons Stat Ann § 2502(a) and (d) (Purdon 1974). General examples of intentional killings include poisonings and "lying in wait" killings. There are three degrees of
murder in Pennsylvania's Code. Murder in the second degree occurs when a defendant
causes the death of another human being while engaged as a principal or an accomplice in
the perpetration of a felony. 18 Pa Cons Stat Ann § 2502(b) (Purdon 1974). Thus, a second
degree murder charge may be warranted by operation of the felony murder rule when an
HIV infected individual, unaware of his infection, rapes an individual who eventually dies as
the result of the defendant's HIV transmission. In Pennsylvania, all other kinds of murder
are murders of the third degree. 18 Pa Cons Stat Ann § 2502(c) (Purdon 1974).
71. AIDS Law at 189 (cited in note 1). The cited analysis is performed on the Model
Penal Code (hereinafter "the MPC") drafted by the American Law Institute. Id at 188. To a
great extent, Pennsylvania law has adopted the basic approach of the MPC. See generally,
18 Pa Cons Stat Ann § 2501 (Purdon 1972) (defining criminal homicide in addition to classifying it as either murder, voluntary manslaughter, or involuntary manslaughter. Also indicating in the historical note that the section is similar to § 210.1 of the MPC); 18 Pa Cons
Stat Ann § 901 (Purdon 1972) (delineating in the historical note that the inchoate offense of
attempt is similar to § 5.01 of the MPC); 18 Pa Cons Stat Ann § 2701 (Purdon 1972) (Pennsylvania's simple assault statute is noted as comparable to § 211.1(1) of MPC); 18 Pa Cons
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It is likely to be extremely difficult to prove a murder charge in
the case of an individual who infects another with the virus. Obviously, to begin with, there must be a death before an individual
can be charged with murder.7 2 However, in the context of an HIV
murder, the victim is unlikely to die for a considerable period of
time after the virus has been transmitted, due to the dormant incubation period that accompanies infection.7 3 In all probability, if
the infected defendant also suffers from the disease, he7 4 will die
before the infected victim. 75 Thus, in this scenario, a murder
charge is understandably worthless. 76 However, the defendant may
remain in the seropositive state for an indeterminate length of
time, while the victim experiences the entire breadth of the disease, from a seropositive state to the full-blown AIDS phase." On
the inevitable death of the victim, a murder charge can be made.78
Additional problems exist in using the offense of murder to prosecute the deadly transmission of the AIDS virus from one person
to another. For instance, it is necessary to prove that the defendant was aware that he carried the virus at the time of the conduct
that infected the other person.7 9 This element of the offense causes
serious proof problems and raises substantial privacy concerns.
How does the prosecution prove that the defendant is, and moreover was, infected with the AIDS virus and was aware of this infection at the time of transmission? Unless the defendant voluntarily
admits to being HIV positive, mandatory testing is the only alternative to determine his or her HIV status.8 0 However, such testing
Stat Ann § 2702 (Purdon 1986) (stating that § 211.1(2) of the MPC is the model for the
state's aggravated assault offense); and 18 Pa Cons Stat Ann § 2301 (Purdon 1972) (noting
that the section parallels § 210 of the MPC.
72. Note, 37 Drake L Rev 657, 689 (cited in note 25) (citations omitted).
73. Id (citations omitted). Recall that the incubation period is the time between HIV
infection and the outbreak of symptoms and may last anywhere from six months to almost
ten years. Thus, a person who is purposely infected with the AIDS virus may not die from
the actual disease until years or a decade later. See notes 22-30 and accompanying text.
74. Rather than relying upon the cumbersome use of "he/she," this comment shall
refer to "he" whenever necessary and appropriate, and trusts that the reader will attribute
such use to nothing more but the attending convenience.
75. Note, 37 Drake L Rev at 689 (cited in note 25).
76. Id.

77.

Id.

78. Id. However, if the victim's death occurs years later, the prosecution of the case
becomes even more difficult in that over time witnesses may forget details (and may even
move away) while evidence might be destroyed or lost.
*79. Id. See also AIDS Law at 189 (cited in note 1).
80. The major argument against compelled HIV testing is that it offends the Fourth
Amendment to the United States Constitution. For examples of cases where the Fourth
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still does not inform the court as to whether the defendant had
knowledge of this fact at the time of the conduct that infected the
other person."'
Additionally, in order for a murder charge to be made out sucAmendment was argued as a defense by the potential subject of mandatory testing, see
generally Love v People, 226 Cal App 3d 736, 276 Cal Rptr 660 (1990); and People v
Thomas, 1991 WL 211013 (Il1App D). The Fourth Amendment secures the right of citizens
to be free from unreasonable searches and seizures. Implicit in this guarantee is an individual's bodily integrity and legitimate expectations of privacy against certain forms of government intrusion. Olmstead v United States, 277 US 438 (1928); Katz v United States, 389
US 347 (1967); Schmerber v California, 384 US 757 (1966). To this argument, opponents of
mandatory testing add that forced disclosure of an individual's HIV status can have devastating consequences. Roberts, 756 F Supp at 902. AIDS has generated such prejudice and
apprehension that its diagnosis typically signifies a social death as well as the physical one
that follows. Id. Thus, mandatory testing and disclosure of a defendant's HIV status violates
his Fourth Amendment privacy guarantees. Id at 901-02.
However, proponents assert that the Fourth Amendment right of privacy is not absolute.
It does not forbid all governmental intrusions into an individual's privacy as such-only
those which are not justified given the circumstances or those which are made in an improper manner. Schmerber, 384 US at 768. The government is required to show probable
cause and the court is required to balance the extent of the intrusion against the need for it.
Tennessee v Garner,471 US 1, 8 (1985). Since the government has a significant interest in
protecting the physical and mental welfare of victims of crime and a substantial interest in
curbing the transmission of HIV, it is unconscionable to force persons who involuntarily
have been exposed to the fluids of another to live with weeks and even months of fear,
anxiety, terror and disruption of their own lives by withholding the information that HIV
antibody testing of a defendant can reveal. To do otherwise ignores the fact that the victim
without knowledge of his or her potential seropositive state will, in all probability, infect
others. (Remember, even if the victim is tested there exists a window period between infection and the formation of HIV antibodies which could cause false negative results. Therefore, the defendant's HIV status would provide significant information to the victim-either
confirming or questioning the victim's test results.)
In light of these arguments, Pennsylvania recently passed the Confidentiality of HIVRelated Information Act, which allows involuntary testing by court order in certain situations. See 35 Pa Stat § 7601 et seq (Purdon 1991) (Supp). The person seeking the test must
show among other things that he has a compelling need to ascertain the HIV test result of
the source individual. 35 Pa Stat § 7608(b)(3) (Purdon 1991) (Supp). It is suggested that
this compelling need should be a medical need. "The Act provides a procedure designed to
protect the rights of the person whose test is sought." The papers filed with the court must
use a pseudonym for the real name of the test subject. "All court proceedings under this
section [are to] be conducted in the judge's chambers or in a closed courtroom unless the
individual whose test result is sought agrees to a public hearing or the court determines that
a public hearing is necessary." AIDS Handbook at 25-26 (cited in note 10). However, this
act is a civil act and a similar application in the context of the criminal law has yet to be
seen in Pennsylvania. But see Roberts, 756 F Supp 898 (Fourth Amendment permitted compulsory testing of rape defendant's blood for HIV in order to determine whether alleged
victim was exposed to the virus. However, in this Third Circuit case, only the defendant,
alleged victim, and physicians were told the results of the tests-the outcome of the tests
was not used against the defendant).
81. In fact, many individuals are not aware that they are HIV infected and may indeed pass on the virus innocently-especially those individual who do not yet manifest
symptoms of the disease. See note 22.
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cessfully, "the prosecution must prove that the defendant knew he
could transfer HIV by his conduct and that he intended to infect
and consequently cause the death of another person." 82 Short of
the defendant announcing his intentions to kill, this requirement
makes it unduly arduous to prosecute death by means of HIV
transmission as murder. In the context of HIV transmission, the
element of intent is hard to establish because the modes of transmission are often highly indirect modus operandi for willful, deliberate, and premeditative killers.8 3
Finally, it is necessary to prove that the defendant's act caused
the contamination and eventually the death of the victim.8 4 This is
often a laborious task because most of the victims of AIDS have
engaged in multiple high-risk activities.8 5 The only conceivable
manner in which the prosecution could establish the causal connection required is to prove that the victim was not infected with
HIV prior to the defendant's alleged conduct and that the victim
was not infected by a subsequent source after contact with the defendant.8 6 Such an attempt to prove this causation element would
probably result in the victim's life being put on trial. The victim
would be forced to testify about the activities engaged in with the
defendant as well as his own sexual history before and after the
incident in question. Inevitably, the defense would attempt to disprove a causal connection by raising the inference that the victim
was infected by another source. In short, the burden of proving
knowledge, intent, and causation is a heavy one for the prosecution
to bear under Pennsylvania's current murder statutes.
2. Involuntary Manslaughter
Considering that a murder charge is largely inapplicable' in an
HIV transmission case, an alternative sanction under which an individual spreading the disease might be prosecuted is involuntary
manslaughter. Manslaughter under Pennsylvania law is defined as
involuntary when the death of another person is caused as a direct
82. AIDS Law at 190 (cited in note 1).
83. Note, 37 Drake L Rev at 689 (cited in note 25), citing Martha A. Field and Kathleen M. Sullivan, AIDS and the Criminal Law, 15 Law, Medicine & Health Care 46, 47
(1987). Note that the virus is mainly transmitted through sexual activity and the sharing of
needles for intravenous drug use. See notes 34-36. Thus, the relationship between defendant
and victim may in fact negate the requisite criminal intent. Note, 37 Drake L Rev at 689
(cited in note 25) (citations omitted).
84. Robinson, Jr., 14 Hofstra L Rev at 96 (cited in note 22).
85. Id at 96-97 (citations omitted).
86. Aids Law at 190 (cited in note 1).
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result of an act done in a reckless or grossly negligent manner.8 7
The reckless or grossly negligent act can be either a lawful or unlawful one.88 With the offense of involuntary manslaughter, the
victim's death is unintentionally caused by the defendant.8 9 Hence,
the requirement of intent, necessary to a murder charge, is dispensed with in prosecuting under this theory.
The ultimate issue in such a charge centers on whether the defendant's conduct was reckless or grossly negligent. Establishing
that the defendant knew he was HIV-infected and also knew that
the conduct in which he was engaged in was capable of transmitting a virus that could cause death could be enough to satisfy the
reckless or grossly negligent element of the crime. 90 In fact, knowledge that one has merely engaged in high risk behavior and may
therefore be infected might be adequate evidence to establish recklessness if the individual who should suspect his own contagion engages in conduct known to be capable of transmitting HIV.91
Despite the easier burden of proof as to knowledge and intent
involved in an involuntary manslaughter charge versus a murder
charge, the prosecution still has the same predicament of proving
causation. The state is still required to demonstrate that the victim contracted the virus which ultimately led to his death from the
defendant.2 Additionally, the dormant incubation period of the ill87. 18 Pa Cons Stat Ann § 2504(a) (Purdon 1972).
88. Id. Pennsylvania also has an offense of voluntary manslaughter. 18 Pa Cons Stat
Ann § 2503 (Purdon 1972). However, this section is not pertinent to this discussion because
the offense necessitates that at the time of the killing, the alleged killer acts under a sudden
and intense passion, resulting from serious provocation by the individual killed. 18 Pa Cons
Stat Ann § 2503(a)(1) (Purdon 1972). Obviously, the conduct essential to transmit the HIV
virus (for example, sexual intercourse or IV drug use) does not duplicate the type of conduct
that would constitute the underlying act of the crime of voluntary manslaughter.
89. Commonwealth v Feinberg, 211 Pa Super 100, 234 A2d 913 (1967), aft'd, 433 Pa
558, 253 A2d 636 (1969) (indicating that involuntary manslaughter consists of killing another person unintentionally.)
90. See Commonwealth v Garcia, 474 Pa 449, 378 A2d 1199 (1977); Commonwealth v
Youngkin, 285 Pa Super 417, 427 A2d 1356 (1981). Both cases assert that the recklessness or
gross negligence element required to sustain an involuntary manslaughter conviction may be
established if the accused consciously disregarded or, in gross departure from the standard
of reasonable care, failed to perceive a substantial and unjustifiable risk that his actions
might cause death or serious bodily harm.
91. AIDS Law at 193-94 (cited in note 1). The state of mind necessary for proving
involuntary manslaughter can be established when the defendant deliberately disregards a
substantial and unjustifiable risk of infection. As a result, a charge of involuntary manslaughter can successfully be prosecuted even if it cannot be shown that the defendant knew
that he was infected. Id at 194.
92. Id. See also, Commonwealth v Kominsky, 240 Pa Super 532, 361 A2d 794 (1976).
In this involuntary manslaughter case involving drugs, causation was not established be-
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ness will impede the prosecution of a defendant who unintentionally causes the death of another through HIV transmission, if the
infected defendant dies before the victim. Such obstacles are likely
to make it arduous to prove an involuntary manslaughter charge
against a defendant who recklessly transmits his HIV infection and
causes the death of another.
3. Attempted Murder
Another option in prosecuting an individual for HIV transmission is the inchoate crime of attempted murder. In circumstances
where the victim does not die from the virus or does not acquire
the virus, an attempted murder charge offers a potentially viable
course. Pennsylvania's criminal code indicates that an attempted
murder has occurred when, with intent to commit murder, an individual does any act which constitutes a substantial step toward the
commission of that murder."3 A charge of attempted murder might
be brought against individuals who know or believe that they are
suffering from infection and who realize that their conduct risks
infection of others.9 4 Such a charge does not require the state to
demonstrate causation, unlike a murder or manslaughter indictment. 5 In fact, neither proof of the death of the victim, nor actual
transmission of HIV need to be shown with respect to this offense.9 6 However, the state is required to establish the defendant's
culpable state of mind: that he intended to or purposely caused the
97
death of another.
Therefore, the state can make out a case of attempted murder if
it can prove that the defendant believed that his behavior could
kill, whether or not the defendant's belief is mistaken, and that
such a result was intended.9 8 For example, if an HIV-infected percause the prosecution did not demonstrate that the drugs which caused the victim's death
were taken priorto the time defendant left the victim rather than several hours thereafter.
Kominsky, 361 A2d 794. See notes 83-85 and accompanying text.
93. 18 Pa Cons Stat Ann § 901(a) (Purdon 1972) and 18 Pa Cons Stat Ann § 2502
(Purdon 1974). See also Commonwealth v Bryant, 282 Pa Super 600, 423 A2d 407 (1980).
94. Robinson, Jr., 14 Hofstra L Rev at 97 (cited in note 22).
95. Id.
96. Id.
97. Id (citations omitted).
98. Commonwealth v Henley, 504 Pa 408, 474 A2d 1115 (1984). See also 18 Pa Cons
Stat Ann § 901(b) (Purdon 1972). Although this Pennsylvania case did not involve the
transmission of AIDS, it stands for the proposition that if an individual forms the intent to
commit a substantive crime, then proceeds to perform all acts necessary to commit the
crime, and it is later shown that completion of the substantial crime is impossible, the individual can still be culpable of attempt to commit the substantive crime. Henley, 474 A2d at
1119.
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son intentionally bites another person, intending to transmit the
virus and believing that he could infect and kill another individual
by biting him, he can be convicted of attempted murder. 9 This
conclusion can be reached even though medical experts are of the
opinion that the virus cannot be transferred through biting. 1°°
The only apparent difficulty in using the attempted murder
charge in an HIV transmission case is the intent element. As with
a murder charge, proving that the defendant intended to cause the
death of the intended victim is often extremely burdensome. Absent the defendant publically declaring his intent to kill, HIV
transmission usually involves conduct that constitutes a highly indirect modus operandi for the person whose purpose is to kill.' 0 1
Hence, this element creates an onerous burden for the prosecution
and often cannot be proven. 02
4.

Assault

Under traditional assault statutes, criminal sanctions against
HIV-infected individuals who transmit the disease to others have
been the most common type of AIDS-related criminal prosecutions
to date.10 3 However, such prosecutions are still rare. 0 4 Particular
99. See State v Haines, 545 NE2d 834 (Ind App 1989). Haines is an illustration of
the example attempted murder case discussed in the text. In this case, the AIDS-diagnosed
defendant bit, scratched, spat and threw blood at police and paramedics. The Indiana Court
of Appeals reinstated the jury's finding and held that the defendant attempted murder. The
court reasoned that when a defendant has done all that he believes necessary to cause a
particular result, regardless of what is actually possible under the existing circumstances,
the defendant has committed an attempt. Because the defendant's conduct constituted a
substantial step towards the commission of murder and that the defendant possessed the
requisite intent, the court determined that the defendant committed the crime of attempted
murder. Haines, 545 NE2d at 838-39.
100. Henley, 474 A2d at 1119. Pennsylvania law does not permit a factual impossibility defense to an attempt charge. 18 Pa Cons Stat Ann § 901(b) (Purdon 1972). Thus, the
state is relieved from demonstrating that the conduct of the defendant actually could have
caused the death of the targeted victim. Instead, it is sufficient for an attempted murder
conviction if the defendant believed that his intended act could cause death-even if his act
could not possibly have caused death. In other words, all that is necessary is that the defendant take a substantial step towards conduct that he believed was necessary to bring
about the intended murder. See Commonwealth v Bowser, 15 Pa D & C 3d 214 (1979) (stating that although the defendant's completed act did not constitute a crime, he may nonetheless be found guilty of criminal attempt, if the result desired or intended by the defendant
constituted a crime).
101. See notes 81-82 and accompanying text.
102. Robinson, Jr., 14 Hofstra L Rev at 97 (cited in note 22).
103. AIDS Law at 196 (cited in note 1).
104. Id. For general examples of cases involving HIV-infected defendants charged with
assault, see United States v Kazenbach, 824 F2d 649 (8th Cir 1987), and United States v
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provisions of the Pennsylvania assault statute are conceivably applicable to an infected defendant accused of HIV transmission. A
person may be found guilty of a simple assault if he attempts to
cause or intentionally, knowingly or recklessly causes bodily injury
to another 105 or if he negligently causes bodily injury to another
with a deadly weapon. 106 In the former definition of assault, a specific intent to cause bodily injury must be found 0 7 or a reckless
disregard for a substantial and unjustifiable risk of bodily injury is
a necessary element of the' charge. 0 8 Although pursuing the reckless option under this definition of an assault makes a specific intent requirement obsolete, proof of actual transmission of the virus
resulting in bodily injury is almost impossible to establish in most
situations. 109 Thus, the same difficulties arise in attempting to
prove causation in an assault charge as those that occur under a
murder charge. 110
Under Pennsylvania's second definition of simple assault-use of
a deadly weapon to negligently cause bodily injury-an individual
who, by engaging in conduct that deviates from the standard of
care that a reasonable person would observe, causes bodily injury
with a deadly weapon, would be guilty of an assault. Here, no intent to cause the injury is demanded; it is sufficient that the deJohnson, 27 MJ 798, 1988 WL 138044 (AFCMR).
105. 18 Pa Cons Stat Ann § 2 701(a)(1) (Purdon 1972).
106. 18 Pa Cons Stat Ann § 2701(a)(2) (Purdon 1972). Pennsylvania also defines a
third type of simple assault in which a person attempts by physical menace to put another
in fear of imminent serious bodily injury. 18 Pa Cons Stat Ann §2701(a)(3) (Purdon 1972).
In this case, the operative questions become whether the transmission of AIDS constitutes
serious bodily injury and if so, whether the threat of such is imminent given that the onset
of the virus may be delayed for weeks or years due to a prolonged incubation period. Additionally, an intent to put another in fear of imminent serious bodily injury must be displayed. Again, absent a declaration by the defendant indicating such an intent, this component of the offense will pose problems for the state. See notes 81-82 and accompanying text.
107. Here, similar problems exist in establishing the defendant's intent as are apparent in an attempted murder charge. See notes 96-101 and accompanying text. However, the
defendant's expectations or beliefs concerning transmission of the virus distinguishes the
assault charge from attempted murder. For instance, if the defendant did not consider HIV
infection deadly and, therefore, could not form the specific intent necessary to an attempted
murder charge, the defendant could instead be charged with the lesser offense of assault.
Accordingly, only a purpose to cause bodily injury need be shown. An actual transmission of
the virus is not necessary because the actor need only attempt to cause bodily injury. Note,
37 Drake L Rev at 694 (cited in note 25).
108. 18 Pa Cons Stat Ann § 2701(a)(1) (Purdon 1972). See also Commonwealth v
Comber, 374 Pa 570, 97 A2d 343 (1953) (explaining that intent to commit assault might be
specific or intent might be implied from circumstances such as willful or reckless culpable
disregard for the safety of others).
109. Robinson, Jr., 14 Hofstra L Rev at 97 (citations omitted) (cited in note 22).
110. See notes 83-85 and accompanying text.

1992

Comments

fendant acted negligently in causing the bodily injury. The issue
thus becomes whether the means used to transmit the virus constitutes use of a deadly weapon. Under Pennsylvania law, any device
or instrumentality which, in the manner it is used, is calculated or
likely to produce death or serious bodily injury constitutes a
deadly weapon.11 1 Thus, it is conceivable that various parts of the
body could be found to be deadly weapons. Whether a body part
constitutes a deadly weapon is a function of its capacity, given the
manner of its use, to endanger life or to inflict great bodily
harm."' For example, some courts have found that teeth constitute
a deadly weapon when an HIV-infected individual bites another
person. 113 However, this conclusion was reached because the defendant purposely bit his victims intending to cause serious bodily
injury or even death. As a result, the obstacle in prosecuting an
assault charge under Pennsylvania's negligence theory is that there
is a lack of intent on the defendant's part to use his body as a
deadly weapon because the harm under the statute occurs through
negligence rather than design. Additionally, the state must again
prove causation to support its negligence theory of assault." 4 The
causation element coupled with the lack of intent to use his body
as a deadly weapon makes the successful prosecution of a defendant unlikely. Hence, Pennsylvania's statutory offense of simple assault offers inadequate means under which to prosecute an HIV
transmitter.
5. Aggravated Assault
A more serious assault charge, known as aggravated assault, exists under Pennsylvania criminal laws. A person is guilty of this
offense if he attempts to cause serious bodily injury to another or
causes such injury intentionally, knowingly or recklessly under circumstances manifesting extreme indifference to the value of
111. 18 Pa Cons Stat Ann § 2301 (Purdon 1972).
112. See Id (emphasis added). Here, the focus under the statute is the manner in
which the instrument is used. Id.
113. United States v Moore, 669 F Supp 289 (D Minn 1987), aff'd, 846 F2d 1163 (8th
Cir 1988). This was an aggravated assault case with an intent requirement. The HIV-infected defendant intended to use his teeth to inflict great bodily harm or to endanger life in
purposely biting his victims. Thus, his teeth constituted a deadly weapon. Moore, 846 F2d
at 1164.
However, for an opposing view on whether teeth can constitute a deadly weapon within
the context of aggravated assault, see Brock v State, 555 So2d 285 (Ala Cr App 1989).
114. Robinson, Jr., 14 Hofstra L Rev at 97 (citations omitted) (cited in note 22).
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human life. 115 With respect to the "attempts to cause serious bodily injury" clause of the offense, once again an intent element is
required in proof of the charge, carrying with it the same dilemma
as posed above. However, regarding the statutory denotation that
serious bodily injury caused by reckless behavior manifesting an
extreme indifference to human life comprises an aggravated assault
offense, knowledge that one has engaged in high risk behavior and
could be seropositive might be sufficient to establish this violation
if the defendant continues to engage in additional high-risk activities with other individuals. Nevertheless, the causation problems
that occur with reference to a charge of murder and the other various crimes discussed, still exist in proving aggravated assault.
Pennsylvania also defines aggravated assault as the attempt to
cause or an intentional causing of bodily injury to another with a
deadly weapon. 11 6 Apparent from the previous discussion of comparable components in similar criminal offenses, the state will have
difficulty in proving intent," 7 causation,"18 and that the mode of
transmission of the virus constitutes a deadly weapon. 1 9 Consequently, the statutory protection against aggravated assault in
Pennsylvania also fails to adequately protect against transmission
of HIV.
B. Recommendation for a New Statutory Prohibition in Pennsylvania
Although Pennsylvania's traditional criminal statutes may offer
some aid in managing the transfer of the AIDS virus, these existing
statutes are inadequate to offer guidance to law enforcement officials involved in the prosecution of such cases and to effectively
115. 18 Pa Cons Stat Ann § 2702(a)(1) (Purdon 1986).
116. 18 Pa Cons Stat Ann § 2702(a)(4) (Purdon 1986).
117. See notes 81-82 and accompanying text.
118. See notes 83-85 and accompanying text.
119. See notes 110-12 and accompanying text. Recall that the definition of a deadly
weapon in Pennsylvania appears to have an element of intent to it. That is, in determining
if an object or body part meets the definitional requirement of a deadly weapon, one must

look to the manner in which it is used. See note 67 and accompanying text. Applying this
approach to an aggravated assault charge under § 2702(a)(4), it is necessary to note that an
intent to use a body part (such as teeth) as a deadly weapon should be somewhat easier to
establish than in a simple assault caused by the negligent use of a deadly weapon under §
2701(a)(2). The easier burden results from the fact that, in order to be charged under §
2702(a)(4) for an aggravated assault, an intent ingredient must be present which will also
aid in providing proof of the use of a deadly weapon. This requirement of intent is usually
lacking in a negligence case involving the use of a body part as a weapon-which, standing
alone, does not necessarily constitute a deadly weapon.
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punish and deter the intentional and reckless conduct of HIV-infected individuals who transmit the virus to others. Given the
enormity of the AIDS outbreak, the adoption of specific standards
criminalizing the knowing and reckless transfer of the AIDS virus
is essential. Such legislation must clearly delineate the behaviors
that are prohibited in order to alleviate the prosecution's burden
and to avoid a constitutional challenge on the grounds of
vagueness. 120
In an attempt to offer state legislatures direction in drafting
such a provision, one legal commentator proposes the following
blueprint:
TRANSFER OF BODILY FLUID WHICH MAY CONTAIN THE AIDS VIRUS

(1) OFFENSE DEFINED. A person is guilty of an offense if, knowing that he is
or has been afflicted with acquired immune deficiency syndrome (AIDS), or
AIDS-related complex, or pre-AIDS, or is or has been infected with the virus which causes AIDS (HTLV-III/LAV), or has been reliably informed that
he has been found to have antibodies to such virus, he purposely, knowingly, or recklessly transfers or attempts to transfer any of his bodily fluid
to another person.

(2) DEFINITIONS. For purposes of this section:
(a) BODILY FLUID includes semen (irrespective of the presence of spermatozoa), blood, saliva, vaginal secretion, urine, and fecal material.
(b) TRANSFER includes engaging in sexual intercourse per anum, per os,
per vagina; or permitting reuse of hypodermic syringe, needle, or similar
device without sterilization; or giving blood or semen to a person, blood
bank, hospital, or other medical care facility for purposes of transfer to a
person.
(3)

DEFENSES.

(a) MARRIED PERSONS. It is an affirmative defense for the actor to prove

that the conduct was sexual intercourse between married persons with consent after full disclosure of the risk.
(b) USE OF A CONDOM. It is an affirmative defense for the actor to prove
that the transfer of bodily fluid was apparently prevented by the use of a
condom, after consent following full disclosure of the risk, including informing the potential transferee that the condom may be ineffective to prevent
contagion.
(C) MEDICAL ADVICE.

It is an affirmative defense for the actor to prove that the transfer of bodily fluid occurred after advice from a licensed physician that the actor was
noninfectious.
(4)

DEFENSES PRECLUDED.

Except as provided in subsections 3(a) and 3(b)

consent of the transferee or previous AIDS virus infraction of the transferee
120. See Grayned v City of Rockford, 408 US 104, 108-14 (1972) (articulating constitutional precepts for withstanding a due process challenge for vagueness).
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is no defense to a prosecution under this section.
(5) GRADING. The offense under this section is a felony in the second
degree."'

The advantages of this statute are three-fold: (1) it proscribes
both the transfer and attempted transfer of presumptively infective bodily fluids rather than requiring proof of transfer of infection itself; (2) it attempts to provide more specific standards and
guidance of unacceptable conduct related to the AIDS virus transfer; and (3) it provides for a significant penalty for the122offense defined due to the incurability of AIDS virus infections.
In addition, several other factors in this proposal should be
stressed for clarification purposes. To begin with, the proposal
criminalizes knowing transfers of infected bodily fluids, specifically
focusing on the transfer of suspect bodily fluids as the actual criminal act. This provision eliminates the complications inherent in
proving that a defendant actually attempted to transmit the virus. 123 However, it is debatable as to whether the actor should be
aware of his infection in order to be found guilty of transmission or
whether mere negligence on the actor's part should suffice. 24 As it
stands, the draft does not include negligent transfer among those
transfers that result in penalty. Nonetheless, if Pennsylvania
should choose to include this standard as a modification of the
statute proposed, it could easily do so.125 It is recommended, however, that along with such an inclusion, another modification
transfer from
should be made changing the penalty for a negligent
26
grading.1
lesser
a
to
degree
second
the
in
a felony
Moreover, it should be noted that the definition of bodily fluid
within the proffered statute includes the major modes of transmission of the virus-namely, semen,' 27 blood, and vaginal secretions.
121. Robinson, Jr., 14 Hofstra L Rev at 101 (cited in note 22) (emphasis added). This
draft of a proposed statute was designed by David Robinson, Jr., a professor of law at
George Washington University. It is to be noted that the statute is a general draft following
the Model Penal Code in order to facilitate its integration into the criminal codes of the
majority of states. Id at 91, 102.
122. Id at 102.
123. Comment, Imposing Liability on Those Who Knowingly Transmit the AIDS Virus: A Recommendation for Legislation, 13 U Dayton L Rev 489, 507 (1988).
124. Robinson, Jr., 14 Hofstra L Rev at 102 (cited in note 22).
125. Id.
126. Id at 102-03. It is asserted that a statute which includes negligence as a standard
for criminal transmission might implicate persons who engage in high-risk activities for
transmission purposes and do not seek HIV antibody testing. While it is arguable that they
should seek testing, public opinion is split on this issue. Id (citations omitted).
127. Id. The definition of semen excludes the presence of spermatozoa because there is
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However, the list of suspect bodily fluids is disputable given that it
includes saliva, urine and fecal material-substances which have
not been proven to be effective transmitters of the virus. 2 s
In addition to prohibiting sexual transmissions, the statute advanced includes the reusing of hypodermic needles and blood donations as forbidden transfers for the seropositive individual.
Blood donations are incorporated into the suggested legislation because blood screening procedures may result in false positive results. 12 Thus, medical facilities often screen donors as well as the
blood supply.' Consequently, a donor who is aware of his infection or of the probability of his infection may be prosecuted if he
nevertheless donates blood.
With respect to the defenses incorporated into the proposal, the
defense for married persons after full disclosure is provided because of the sensitivity of the public towards any state effort to
proscribe relations between married persons.' 3' Similarly, the condom defense is present in an effort to encourage the use of prophylactics among those infected individual who continue to have sexual relations. 2 It should be further noted that "no defense is
provided where parties to the fluid transfer know that each is seropositive, since there is some reason to believe that repeated infections may increase the possibility of progression to full[-blown]
33
AIDS.,1
Another important issue necessitating attention under this proposed draft is that of immunity for statements made to medical
personnel in the course of treatment or research. It is argued that
infected individuals may be more reluctant to reveal their sexual or
no medical evidence that coitus interruptus (that is, the cessation of sexual intercourse or
"withdrawal") constitutes a safe sexual practice. Id at 103.
128. Comment, 13 U Dayton L Rev at 506-07 (cited in note 122) (citations omitted).
See also notes 15, 34 and accompanying text. It is important to note that after Moore, 669 F
Supp 289 (D Minn 1987), it could be argued that the defendant's belief that he could spread
the virus through his saliva in the act of biting someone might be sufficient to impose liability. Comment, 13 U Dayton L Rev at 507. See also note 112.
129. Robinson, Jr., 14 Hofstra L Rev at 103 (cited in note 22) (citations omitted). See
notes 36-57 and accompanying text.
130. Robinson, Jr., 14 Hofstra L Rev at 103 (cited in note 22) (citations omitted).
131. Id at 104 (citations omitted).
132. Id. There is reason to believe that condoms significantly reduce the likelihood of
infection if properly used. However, it is important to note that they are not one hundred
percent effective against HIV-infection, due to occasional imperfections, tearing, and slippage. To this end, the statutory defense has a "built-in" disclosure requirement in addition
to the use of a condom requirement as the state could hardly mandate celibacy as an alternative. Id (citations omitted).
133. Id (citations omitted).
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other infectious contacts if they believe that it may be used against
them in a criminal prosecution. 3 However, a counterargument
may be asserted that existing doctor-patient privileges suffice for
this purpose. 3 5 If the Pennsylvania legislature determines that existing doctor-patient privileges do not provide enough protection
for medical disclosure objectives, an immunity clause could easily
be attached. 3 6 It has been argued in opposition to similar legislation that individuals should not be compelled to sacrifice their fundamental right to privacy. However, as this proposed statute
clearly indicates, the right of individuals to protect themselves
from harm should not be forfeited either.
IV.

CONCLUSION

Although AIDS is predominantly a medical challenge, it is obvious that the scientific community is currently unable to defend
against the challenge on its own. Thus, a solution to the AIDS catastrophe apparently requires input from varied sources. 3 3 The legal community is one such source as the criminal justice system
does have something to offer in terms of modifying the behavior of
HIV-infected individuals. Given the enormous gravity of the AIDS
epidemic-evidenced by the human suffering and social cost it has
created-it is the responsibility of the government to use all legitimate means available to combat the spreading of the disease. Accordingly, Pennsylvania legislators should adopt a specific law' 38
134. Id.
135. Id.
136. Id. Note that this particular problem is not confined to the newly proposed statute. For example, current sodomy statutes present the identical problem. Id.
137. It is not the purpose of this comment to suggest that the criminal law, in and of
itself, is the solution to controlling the AIDS epidemic. It is only one tactic that, when used
in conjunction with others such as education and counseling, can potentially contribute to
the prevention of the disease. Further, it is hardly suggested 'that use of the criminal justice
system will not be problematic to a certain degree. But so far in the fight against the epidemic, what preventative technique has not had any problems in its inception?
138. It is clear from the discussion on Pennsylvania's traditional criminal offenses that
such statutes are inadequate to address the harm caused by the intentional or reckless
transmission of AIDS. See notes 65-118 and accompanying text. Thus, a specific statute
tailored to confront the unique issues presented by the AIDS challenge is essential. A few
states have considered AIDS-related legislative proposals. However, according to one source:
Many people oppose such [criminal] legislation because they anticipate that it will
reinforce public fear and hatred of AIDS victims. However, in reality, prosecution of
those believed to have knowingly transmitted the virus will increase with or without
AIDS-specific legislation. Rather than adding to the hysteria surrounding AIDS, carefully-crafted laws will help to ensure that clearly delineated, rational guidelines are
available to protect both the victim and the accused.
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penalizing the knowing and reckless transfer of the virus. If the
threat of prosecution can be used as an instrument to elevate the
apprehension of those capable of harming another through transmission of the virus, so that they will abandon high-risk activities,
then the law will have achieved its goal.' 39
The state of Pennsylvania, with all of its resources and regulatory powers, cannot protect an individual against getting the AIDS
virus. This is something every individual must do for himself.
However, there are certain individuals who, knowing that they are
HIV-infected, will deliberately disregard the risk that they pose to
another's welfare and purposely or recklessly engage in conduct
which may ultimately result in prematurely extinguishing another
human's life. Just as other individuals in this Commonwealth are
held responsible for their actions outside the criminal law's established parameters of socially acceptable behavior, HIV-infected individuals who intentionally or knowingly conduct themselves in
ways which create a significant hazard of transmission to others
must be held accountable for their actions. In short, as one commentator explains:
It is fully realized that the efficacy of the criminal law in the effort to stem
the rate of AIDS virus transmission is likely to be relatively limited. . ..
Nevertheless, we must do what we can, for each AIDS case prevented will

not only avoid
much private misery and public expense, but it will also save
140
human life.

Molly E. Puhlman

Comment, U Dayton L Rev at 506 (cited in note 122) (citations omitted).
139. Id at 508-09.
140. Robinson, Jr., 14 Hofstra L Rev at 105 (cited in note 22).

